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The German Banking Industry Committee is the joint committee 

comprised of the central associations of the German banking industry. 

These associations are the Bundesverband der Deutschen Volksbanken 

und Raiffeisenbanken (BVR), for the cooperative banks, the 

Bundesverband deutscher Banken (BdB), for the private commercial 

banks, the Bundesverband Öffentlicher Banken Deutschlands (VÖB), 

for the public-sector banks, the Deutscher Sparkassen- und 

Giroverband (DSGV), for the savings banks finance group, and the 

Verband deutscher Pfandbriefbanken (vdp), for the Pfandbrief banks. 

Collectively, they represent more than 2,000 banks. 
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In the light of the ongoing discussions on the European Commission proposal for a Regulation on indices 

used as benchmarks in financial instruments and financial contracts and taking into account the 

Presidency compromise text from 9 September 2014 (file number: 12983/14), the German Banking 

Industry Committee (GBIC) would like to comment on some key issues currently under debate.  

 

 

Approach to proportionality highly welcomed 

 

We welcome the efforts of the Italian Presidency to strengthen the concept of proportionality that runs 

like a common thread through large parts of the Presidency compromise. Proportionality supports a 

pragmatic implementation that takes the existing variety and diversity of benchmarks into account.  

 

To name just a few proposed rules supporting the concept of proportionality we would like to point 

especially to the introduction of “regulated-data-benchmarks” (Art. 3 para. 1 (20a)) and the alleviations 

for administrators and contributors (Art. 12a) as well as the proposed process for authorization and 

registration (Art. 23). Also the idea to group benchmarks to a “family of benchmarks” (Art. 3 para. 1 

(2a)) together with the provisions for the code of conduct and the benchmark statement are welcome as 

they add to the common goal of improved proportionality. 

 

In the passages below we would like to address some concerns that from our point of view should be 

further discussed: 

 

 

Protection of index providers 

 

The draft Regulation and also the Presidency compromise acknowledges that an administrator can be 

unaware of the fact that a benchmark provided by him is being used by others and consequently exempts 

the administrator from the application of the regulation in this case (Art. 4). However, the rules laid down 

in the draft only protect administrators of already existing benchmarks, but not entities that provide 

indices (index providers) which are not qualified as benchmarks yet and maybe are not intended to be a 

benchmark in the meaning of the Regulation (as they are e.g. only for purely informational purposes). 

Furthermore, the draft Regulation does not provide for protection of index providers who know that their 

indices are used by third parties as a reference for financial contracts, thus as a “benchmark”. They would 

unintentionally become “administrators” and be in the scope of the draft Regulation. We deem it 

necessary to amend the draft regulation to protect index providers that do not wish or are not aware of 

the fact that their indices are used as benchmarks. Such index providers, which are not yet registered as 

benchmark administrators are in need of protection under Art. 4 to the same extent as benchmark 

administrators.  

 

 

Critical benchmarks and mandatory contribution (Art. 13, 14) 

 

The definition of the term “critical benchmark” in Article 3 para. 1 (21) of the draft relies on a fixed 

nominal threshold of 500 bn € to determine what a critical benchmark is. We do not consider this as 

appropriate and reliable criteria. The Presidency compromise suggests in the case of benchmarks below 

the 500 bn threshold already to consider qualitative criteria that allow for an assessment whether a 

benchmark is critical for the stability and functioning of a financial market or not. It would be consequent 

to use this approach for the assessment of the “criticality” of benchmarks in general.  
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With regard to mandatory contribution we welcome the Presidency’s approach of a stronger cooperation 

between the competent authority of the administrator and the national competent authority of the 

supervised entities. However, it shall be kept in mind that obliging an institution to contribute could 

expose this institution to liability and reputational risks and potentially high financial burdens due to 

necessary internal adjustments that would have to be made in order to fulfill the structural and 

governance requirements established by this Regulation. Especially the liability risks for contributors 

being obliged to contribute should be appropriately taken into account. 

 

 

Suitability assessment (Art. 18)  

 

We are highly concerned that no amendment to the requirement for supervised entities to assess a 

benchmark’s suitability has yet been tabled by the Presidency. We consider the current requirement for a 

suitability assessment as too far-reaching in the context of standard credit agreements. In our view, the 

core question is not whether a specific benchmark is suitable for a customer (given that for credit 

agreements mostly standard benchmarks, e.g., three-months Euribor, are used) but whether the 

customer is at all in a position to manage the risks of a variable interest rate loan. The supervised entity 

must therefore provide the customer with extensive pre-contractual information and appropriate 

explanations, including on the potential risks of variable interest rate loans. This enables the customer to 

evaluate the risks and to take an informed decision. The requirement for a suitability assessment should 

only apply where the customer specifically requests advisory services. The suitability assessment would 

pose an immense burden in terms of additional administrative cost and liability risks upon banks, and in 

particular upon local retail banks. We therefore urge the Presidency and Member States to amend 

article 18 with a view to replacing the requirement for a suitability assessment with the 

obligation to extensively inform the customer about the potential risks of variable interest rate 

loans.  

 

 

Benchmarks from third countries 

 

Benchmarks from third countries are of great importance for the financial markets in Europe. The draft 

Regulation envisages a rather strict regime where benchmarks from third countries can only be used if 

the legal and supervisory framework is recognized as equivalent to the EU’s. It should be avoided that the 

availability and usability of third country benchmarks is unnecessarily restricted. Therefore we would like 

to ask for a stronger recognition of the existing IOSCO Principles on financial benchmarks. They have 

been designed as basic principles for an international consistent framework and should consequently 

stronger be taken into account for the equivalence decision of the Commission. 

 

 

Administrators register (Art. 25a) 

 

We welcome the concept of ESMA maintaining a public register containing the identity of administrators 

authorized or registered under the Regulation. The notification procedure in the previous Art. 25 was not 

compatible with current and established market practice. 
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Transitional Provisons (Art. 39) 

 

As to the transitional provisions contained in Article 39 it needs to be clarified that the introduction of the 

new rules pursuant to the Regulation does not, in the case of already existing benchmarks, establish new 

benchmarks. As we have already argued in our position paper of November 22, 20131, the continuity of 

existing benchmarks to which existing contracts and financial instruments still outstanding are referenced 

is of the utmost importance for all market participants. Legal certainty for existing contracts has to be 

absolutely warranted in order to avoid market disruption.  

                                                
1 http://www.die-deutsche-

kreditwirtschaft.de/nc/dk/stellungnahmen.html?tx_ttnews%5BpS%5D=1356994800&tx_ttnews%5BpL%5D=31535999&tx_ttnews%5

Barc%5D=1&cHash=6f0d33f79cb03e5bfa8dc9f3504aad60 


