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Introduction 

A crucial factor in creating and evaluating loan securities is being able to recover their value swiftly. This 

holds both outside and during insolvency proceedings and is a given in banking supervisory law. We 

welcome insofar the endeavour of the European Commission to create an improved framework for 

recovering value from loan securities. 

 

Nevertheless, we do not regard the proposals as being adequate for appropriately balancing the interests 

of secured parties and collateral givers while at the same time improving recovery of value. Legal 

protection measures would also have to be built into the proposed “accelerated loan security”. This means 

that an efficiently functioning judicial system is crucial for the acceleration of recovery of value from loan 

securities. Appropriate measures could, depending on the base situation in the respective Member State, 

include revision of procedural rules, adequate staffing of the judicial system and adequate qualification of 

the people working in the competent courts and administrative authorities. 

 

In our view, the efficiency of the secondary markets for non-performing loans is adequate. Moreover, no 

obstacles exist to cross-border trading. However, obstacles are increasing in the form of increasing 

complexity and constantly growing regulatory requirements in the loan business world-wide, which also 

affect secondary markets. As far as we know, this has not up to now resulted in the failure of any 

secondary market transaction, but these requirements do, however, increase bureaucracy and reduce 

profitability. 

 

The following is our detailed statement from a German perspective in reply to the questions. 
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Question 1: 

Would you consider the current size, liquidity and structure of secondary markets for NPL in 

the EU an obstacle to the management and resolution of NPLs in the EU? If yes, would you 

consider such obstacle to be significant? 

 

A distinction needs to be made with NPLs between claims against private customers and claims against 

business customers. Claims against business customers are more frequently sold than claims against 

private customers. 

 

Sale of non-performing loan claims against private customers frequently arises from home loans, where 

loan claims are secured by mortgages. 

 

Sale of non-performing loan claims against business customers frequently results from business financing 

and from inter-bank business. 

 

 

Question 2: 

What are the key considerations for banks in deciding whether loan sales should be a 

significant part of their strategy to manage its NPLs? 

In answering please specify:  

 bank internal factors (i.e. any factors inside the bank including the type and 

characteristics of the NPL portfolio, management capacity etc.) 

 external factors (i.e. any factors outside of the bank that are important considerations 

in this context. 

 

The examples mentioned for bank internal factors are correct. Non-performing loan claims involve higher 

administrative costs for the bank than non-NPL claims. This means that the reason for sale could be to 

avoid this increased administrative cost, a lack of sufficient capacity within the bank for workout or the 

lack of possibility for economically-viable management of the loan claims. In addition, there may be 

considerations of business policy, for example with regard to (regional) restructuring and the closure of a 

restructuring location. 

 

Non-performing loan claims are not, however, the only claims that are sold. Considerations of portfolio 

management may also be an important reason for selling claims, if, for instance, a bank wishes to scale 

back its engagement in an industry sector which is developing in an economically disadvantageous way. 

In this way the bank takes pre-emptive action to attempt to prevent NPLs from accumulating in its 

portfolio. In this case, internal factors coincide with external factors. 

 

 

Question 3:  

What would be the best way(s) of attracting a wider investor base to secondary loan markets, 

especially for non-performing loans? 

 

In our view the investor base investing in non-performing loans is large enough. No further measures by 

the EU Commission are needed in our opinion. 
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Possible buyers of non-performing loans include, for example, other banks, especially investment banks, 

institutional investors and all kinds of investment funds (distressed funds, direct lending funds, pension 

funds, etc.), other asset management companies and finally insurers. Where these investors do not 

themselves have direct access to the secondary market, they can be represented by asset advisors, 

brokers and others. 

 

The standard of documentation is sophisticated. The Loan Markets Association’s standard (LMA Standard) 

ensures a non-problematic standard market basis of documentation that is recognised internationally, 

ensuring the fungibility of the loans being traded. 

 

The current good overall economic situation means that secondary market sales are hardly playing any 

role, since hardly any claims are being sold. 

 

 

Question 4: 

In order to widen the investor base, please specify 

 which incentive(s) should be given? 

 whether certain obstacles to widening the investor base should be removed? 

 

See our reply to Question 3. 

 

 

Question 5: 

What are the specific advantages to the development of secondary markets when the acquiring 

investor is a bank, an investment fund or another type of entity? 

In particular, would you see specific advantages for 

 helping banks overcome legacy assets; 

 creating investment opportunities for specialised investors? 

 

From the point of view of the credit industry, the sale of claims involves not just “old toxic baggage” but 

frequently business policy and economic considerations (see our reply to Question 2). 

 

For specialised investors, acquiring restructuring loans that are at risk of default or have already been 

defaulted on is especially worthwhile because of the ratio between the price and the profit chances, 

especially in a long-term low interest environment.  

 

 

Question 6: 

What are the main concerns linked to each of these investor types? 

 

Specialised investors are institutional investors such as banks, including investment banks, insurance 

companies, asset forming/pension funds, distressed funds and direct lending funds. These are 

professional investors familiar with the business practices of the secondary market, so there are no 

particular problems here. 

 

What should, however, be mentioned are the differences in business procurement and processing. Above 

all banks and investment banks, as buyers of loans, often have no restrictions as to the industries they 
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invest in and are extremely flexible with regard to claim volumes. They exclude hardly any industries, 

countries or loan sizes, since they have the necessary staff and workout structures at their disposal. 

Funds, on the other hand, are often limited in respect of industries, countries or loan sizes. The reasons 

for this are limited staffing capacities and increased profitability requirements of fund investors. 

 

 

Question 7: 

What are potential benefits and risks from a public policy point of view when considering the 

appropriate legal framework for secondary markets for loans, and especially NPLs? 

Please rank the following dimensions (in order of importance): 

 debtor protection, 

 privacy, 

 data secrecy, 

 promoting increased market size and depth and equal treatment of investors 

 

We consider the current framework conditions to be adequate. In particular with regard to 

documentation, the LMA Standard (see reply to Question 3) provides an adequate legal framework and is 

continuously being updated on the basis of feedback from market actors. While data secrecy and 

protection of privacy are of over-riding importance for loans to private persons, they are a minor factor 

for business loans. 

 

We doubt that a (European) legal framework would contribute to improving what is already at the present 

time an excellently functioning market. 

 

 

Question 8: 

How can one best strike the balance between such dimensions? 

 

We are not of the opinion that there is any need for action. 

 

 

Question 9: 

Do differences in these benefits and risks across Member States justify national differences in 

the framework for secondary markets for loans? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

 

Question 10: 

Would you consider current rules applicable in Member States pertaining to secondary markets 

for NPL in the EU a significant obstacle to the further development of these markets? 

 

No. 
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Question 11: 

What is the most suitable manner to protect a debtor in the case of transfer of a loan and/or 

collateral by the creditor to a third party? 

 

The present legal framework provides the debtor with sufficient protection. 

 

 

Question 12: 

What are the (potential) advantages from specialisation across jurisdictions or asset classes? 

 

The seller derives no benefit from specialisation. A bank must maintain the greatest possible flexibility in 

dealing with non-performing loans in order to be able to sell an engagement at any time for business 

policy or financial reasons. 

 

For the buyer, specialisation presumably tends rather to result in risk limitation and possibly also 

increased profitability. While the buyer is better able to estimate risks because of the specific industry and 

country knowledge of its staff (analysts), it is also, however, able to assess better the right price at which 

to buy any particular engagement. 

 

 

Question 13: 

Are you aware of obstacles to operating in secondary markets across national jurisdictions? 

Would you consider these obstacles to be significant, and/or influence your geographical 

scope of business operations? 

 

No. We are not aware of any obstacles deriving from statutory and supervisory regulations on the one 

hand (combating money laundering, customer identification requirements (KYC) or supervisory 

restrictions) or country risks on the other hand, that do not also exist in other business sectors. 

 

 

Question 14: 

Do you consider that an EU regulatory framework (Directive or Regulation) regulating certain 

aspects of the transfer of loans would be useful? What are in your view the key elements that 

should be addressed in such a framework? 

 

No. The secondary market is limited neither to Germany nor to Europe. International secondary market 

trading would tend rather to be restricted by an EU regulatory framework. Otherwise we refer to our reply 

to Question 7. 

 

 

Question 15: 

Please provide any other comments that you find useful in relation to this section. 

 

./. 
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Question 16: 

What are the advantages of having access to third-party loan servicers in terms of secondary 

loan market efficiency? 

In particular, do you see specific advantages for: 

 helping banks overcome legacy assets; 

 creating investment opportunities for specialised investors? 

 

We understand loan servicers to be external service providers who recover value from claims with a high 

level of expertise. However, claims are not transferred to the loan servicers, which means that the bank’s 

balance sheet is not disencumbered in the first instance. Loan servicers do, however, play an important 

part in the economic success of a loan sale. 

 

 

Question 17: 

Are there any obstacles for banks and non-bank investors to have access to third-party loan 

servicers? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

 

Question 18: 

What are the advantages and risks of outsourcing specific activities to third-party loan 

servicers compared to internal workout of loans? Please be concrete as to the activities that 

have been outsourced and why this has proved to be beneficial or not. 

 

Advantages include a relief for own staff and more successful recovery of loan claims as a result of 

greater expertise. This is countered, however, by disadvantages such as longer information and decision-

making channels, the tying up of staff resources for internal workout of any questions and problems that 

arise, additional costs, possible image problems depending on the structure and the fact that balance 

sheets are not disencumbered with immediate effect. 

 

 

Question 19: 

What are the main risks for debtor protection, in particular for the households in financial 

difficulties, which are linked (directly or indirectly) with the practices of the third-party loan 

servicers? 

 

./. 

 

 

Question 20: 

In the markets and jurisdictions that are relevant to you, is third-party loan servicing mainly 

focused on management of performing loans, non-performing loans, or both? Please describe 

the advantages and drawbacks of both situations. 
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./. 

 

 

Question 21: 

Do, in your experience, third-party loan servicers concentrate on a specific asset class or does 

their asset mix tend to be more diverse? Please describe the advantages and drawbacks of 

both. 

 

./. 

 

 

Question 22: 

What specific services are offered by third-party loan servicers, in the markets and 

jurisdictions that are relevant to you? (The range of activities could include debt collection, 

monitoring loan performance, payment and invoicing services, gathering and developing 

information, one-stop-shop, full life-of-loan services that include sourcing and structuring of 

debt and equity, underwriting and due diligence services, etc.) 

Which services do you consider to be most instrumental in terms of market efficiency? Please 

be as concrete as possible. 

 

./. 

 

 

Question 23: 

Do you consider that a EU regulatory framework (Directive or Regulation) regulating third-

party loan servicers would be useful? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

 

Question 24: 

Please provide any other comments that you find useful in relation to this section. 

 

./. 

 

 

Question 25: 

Are you aware of significant differences in business practices in different markets and 

jurisdictions, for example through voluntary codes of conducts, industry standards, etc.? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 
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Question 26: 

As a market participant, are you actively partaking in several national markets? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

Impediments in the form of increasing complexity arise from the constantly growing regulatory 

requirements in the loan business worldwide. Admittedly, this has not yet led to the failure of a secondary 

market transaction. It does, however, result in increased bureaucracy and reduced profitability. 

 

 

Question 27: 

In the markets and jurisdictions that are relevant to you, are there unduly onerous legal 

restrictions in place: 

 

a) on the sale of loan portfolios, including to non-bank entities? Please specify these 

restrictions and their impact: 

 

Not known. 

 

 

b) on banks that want to outsource some or all loan servicing functions to third-parties, 

including to non-bank entities. Please specify those restrictions and their impact: 

 

Not known. 

 

 

Such undue restrictions could for example concern the areas of debtor protection, privacy, 

data secrecy, equal treatment of investors. 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

 

Question 28: 

What specific aspects could be improved, in order to facilitate existing cross-border activities 

and/or entry into new markets? Going beyond mere facilitating, what would accelerate the 

resolution of NPLs? 

 

The secondary market functions extremely well. Apart from the regulatory constraints generally existing 

in the loan business we cannot see any obstacles relating specifically to the secondary market. For this 

reason we see no need for EU regulation. 
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Question 29: 

What specific aspects could be improved, in order to facilitate existing cross-border activities 

and/or entry into new markets? Going beyond mere facilitating, what would accelerate the 

resolution of NPLs? 

 

 the sale and transfer of loans? 

 loan servicing by third parties? 

 

Are there other actions that could be taken at EU level that would yield significant benefits for 

market efficiency (for example EU guidance or recommendations, the creation of a central 

register of loan servicers, etc.)? 

 

./. 

 

 

Question 30: 

Please provide any other comments that you find useful on this section: 

 

./. 

 

 

Question 31: 

Do similar forms of out-of-court enforcement allowing banks to enforce secured loans exist in 

your country? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

Yes. Out-of-court enforcement depends on the type of loan security. The following applies to the most 

common type of collateral. 

 

Real property (mortgages): Because subjection to immediate foreclosure is normal procedure, recovery of 

value can be initiated within a reasonable period. While it is true that the recovery of value itself takes 

place within the scope of a (judicial) foreclosure procedure, there is, however, no discernible need for 

out-of-court recovery of value, especially as it is possible to undertake an out-of-court (“freehand”) sale 

during the foreclosure procedure as long as the secured party is supportive. 

 

Physical security (security transfer): here, the transfer of ownership to the bank described in Section 2 

No. 6 of the Consultation Document as an advantage of the proposed “accelerated loan security” already 

takes place due to the way the loan agreement is structured. The collateral giver transfers ownership of 

the item to the bank and the bank in turn undertakes to retransfer ownership when the purpose of the 

security has been fulfilled, i.e. when the loan has been repaid. This means that the bank is able to sell the 

security without judicial intervention. Therefore there is no need for any additional “accelerated loan 

security” as proposed by the EU Commission. 
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Bonds (pledges): Because of the way liens are normally contractually structured, a sale can be 

undertaken by way of auction or freehand sale without enforceable title and thus outside any court 

procedure. 

 

Accounts receivable, e.g. bank balances, life insurances, assignments (including global assignments): By 

virtue of assignment, the bank becomes the creditor of the assigned receivables and can in the event of 

liquidation collect them from the third party debtor easily and without a court procedure. 

 

Guarantees: Guarantees can be “liquidated” without judicial intervention by claiming against the 

guarantor. However, a court procedure with the aim of compulsory enforcement against the assets of the 

guarantor is necessary if the guarantor refuses to pay or is insolvent. In such a case, it is however, 

possible to proceed by way of a procedure based on documentary evidence and so to obtain quickly a 

judgement and enforceable title. 

 

As a whole, there is no need for any additional “accelerated loan security” instrument in European law 

given the possibilities for accelerated enforcement existing and practised in at least the German legal 

system. 

 

 

Question 32: 

Do you see benefits in ensuring that every Member State makes available an instrument along 

the lines of the 'accelerated loan security' facility? 

 

To the extent that German law is applicable, there is no need for any such additional instrument. Nor 

would there hardly be any useful way in which it could be integrated into the tried and tested and 

exceptionally well functioning system of loan security law and insolvency law which already exists. It may 

well be the same for other Member States with established and functioning insolvency law regimes. 

 

Nevertheless, a lack of proper legal and actual possibilities in other Member States for swiftly recovering 

value from loan collateral may be a locational handicap and a hindrance to the provision of financing for 

businesses as well as to the taking out of loans by consumers. This does not, however, justify 

harmonisation of loan security law at the European level. 

 

If an “accelerated loan security” were nonetheless to be introduced, it would have to be structured in 

such a way that it is proof against insolvency so that it can prevail even in the event of insolvency. 

 

Even if the “accelerated loan security”, as it is called in the Consultation Document, were to be able to be 

enforced “by out-of-court enforcement”, provision would still have to be made for judicial control and for 

legal protection of the debtor/collateral giver. If the judicial system of a country does not work effectively 

and swiftly, legal remedies against “out-of-court enforcement” will delay the recovery of value from the 

loan security. Without an efficient judicial system, the introduction of an “accelerated loan security” may, 

therefore miss the intended target of accelerating recovery of value from loan securities. From the point 

of view of the rule of law, dispensing with legal remedies for debtors/collateral givers seems questionable. 

 

Potential deficits in the recovery of value from loan collateral in Member States of the European Union 

resulting in large accumulations of non-performing loans on bank balance sheets must be fixed primarily 

by means of better organisation of the judicial system. This is, however, essentially a task for the Member 
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State in question. Without a functioning and efficient judicial system in Member States the problem which 

the EU Commission wishes to solve by introducing an “accelerated loan security” instrument will not be 

solvable. 

 

Question 33: 

Do you see the accelerated loan security as a valuable instrument to avoid future accumulation 

of NPLs in banks’ balance sheets? 

 

No. 

 

 

Question 34: 

Do you agree with the possible main features of an accelerated loan security as described 

above? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 

 

In our reply to Question 31 we have already pointed out that some methods of providing collateral for 

loans under German law provide for the transfer of ownership of the collateral items to the bank at the 

point when the loan collateral is created. In the case of real property, it may well be that transferring 

ownership of the real property to the bank as secured party can be helpful for a swift recovery of value 

because the bank can itself organise the process of recovering value, but the transfer also raises 

numerous consequential questions and problems. 

 

- With regard to business real property this results in a change of owner without the necessary legal 

relationships or permits also being transferred to the secured party (e.g. management contracts, 

contracts of employment, operating permits under public law, etc.) 

- A transfer of ownership may potentially have further incalculable (legal) implications for the bank, 

such as ongoing costs, liability for public charges or tax liabilities of the previous owner, transfer of 

business with regard to the employment contracts with the previous owner, removal of existing 

contamination from past industrial use (environmental damage), etc. 

- Normally, the transfer of real property also involves taxes and charges. As a consequence, recovery 

of value by means of “accelerated loan security” would involve much greater costs than transfer by 

way of judicial foreclosure. 

- Dealing with lower-ranking creditors; a change of ownership (involving the cancellation of the 

original security right and the originally secured claims) immediately raises questions regarding the 

position of lower-ranking creditors. Their position is also typically clarified in an enforcement 

procedure. In many cases it lapses if no redemption portion is left for them. If the bank were now to 

have to seek agreement by way of a composition settlement following a change of ownership upon 

resale, it would be utterly dependant on the favourable disposition of the lower-ranking 

beneficiaries. 

- Dealing with “accelerated loan security” in consortia: in the event of consortium financing, the 

formation of communities or joint specific-purpose legal positions is normally excluded. In the event 

of recovery of value by transfer of the real property, however, it may be assumed that communities 

of owners comprising the consortium members would be formed. There are a great many issues 
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raised in this connection, from civil-law status to management of the property to resale, and these 

would need to be discussed in the further course of the project. 

 

In respect of recovery of value from real property collateral we do not at any rate see any improvement 

in relation to the legal position in Germany. Nor, for the reasons set out above, can any bank be advised 

to agree a loan security which would mean, on the basis of a statutory “acceleration clause”, ownership of 

a real property being automatically transferred to the bank in the event of insolvency . 

 

An additional note: in respect of German law we proposed some time ago that a new procedural section 

‘Sale by a liquidator’ should be introduced into the law relating to the foreclosure of real property. It was 

intended that this procedural section should provide for a manner of recovery of value with regard to a 

property encumbered by a mortgage which can be implemented as an alternative to public auction. The 

“liquidator” should upon appointment be given the power to dispose over the property, with ownership of 

the property remaining, however, with the collateral giver until it is sold by the liquidator. The aim of sale 

by a liquidator is to achieve the best possible recovery of value outcome from the process. This would 

need integration as far as possible into the established freehand sale mechanisms operating in the real 

property market. The possibility of sale by a liquidator is intended to facilitate the kind of situation in 

which recovery of value from freehand sale falls down through a lack of willingness or inability of the 

debtor to co-operate. To protect the debtor, we have proposed that the value should be determined by a 

court of law for freehand sale as well as for recovery of value by means of foreclosure under German law, 

and that sale at under 5/10 of the market value is not possible. 

 

 

Question 35: 

What are the (additional) features that an accelerated loan security should have in order to 

enhance its effectiveness in avoiding the encumbrance of bank balance sheets with further 

NPLs in terms of functioning of the mechanisms? 

 

To noticeably enhance the effectiveness of loan securities, the features of the “accelerated loan security“ 

would have to offer banks advantages in creating and recovering value from loan securities that go 

beyond the existing legal position. For the creation of loan securities, registration of the loan security in a 

State register, with the effect of establishing rights, would be a cheap method for creating a loan security 

and one which offers legal certainty. However, the setting up and running of such a register would involve 

expenditure and effort by the State authorities. The effectiveness of such a loan security could be further 

enhanced if it were to enjoy a ranking above other loan securities. 

 

To the extent that German law is applicable, however, we see no need for any action. 

 

 

Question 36: 

Do you agree with the proposed restriction on the scope of a possible accelerated loan security 

instrument to loans to businesses and corporates, and on the exclusion of primary residence of 

borrower even in the case of these loans? 

 

 Yes 

 No 

 Don’t know / no opinion / not relevant 
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Because of the different requirements and interests of the two groups of borrowers we regard restricting 

the area of application to businesses and corporates to be appropriate. Non-performing loans often result, 

however, from loan obligations of natural persons and in particular of consumers. We would stress again, 

however, that in respect of the area of application of the German legal system we see no need for any 

“accelerated loan security” instrument. 

 

 

Question 37: 

In what ways could an accelerated loan security be rendered potentially advantageous to 

borrowers to ensure its willing take-up by debtors (e.g. possible discharge of debtors in case 

the value of the assets becomes less than the debt)? 

 

Exemption from payment in the event that the value of the items given as security for a loan becomes 

less than the sum owed under the loan agreement is absurd. The collateral is there to ensure that the 

lender can enforce its claim to repayment of the extended loan even if the borrower is no longer willing or 

able to satisfy the repayment claim. The proposal by the EU Commission would mean that the value 

development of the collateral could cancel out the claim for repayment instead of securing it. The secured 

party would thus be in a worse position than it would be without any security at all. 

 

If the value of the loan security declines, the lender’s risk increases, because it is no longer secured for a 

portion of its claim for repayment against the borrower. Under the contractual arrangements which are 

normal in Germany, the lender then has a right to a top-up of security. This means that the lender can 

demand further security from the borrower. We fail to comprehend why the EU Commission believes that 

the lender’s claim for repayment should instead be reduced and how that is supposed to be compatible 

with the declared aim of disencumbering bank balance sheets of non-performing loans.  

 

Loan securities are as a rule valued at market value at the time of creation of the collateral. Especially in 

the case of real property financing and security by means of mortgages it should be noted that the 

proceeds which can be realised from a foreclosure auction are often far below the market value. The 

reason for this is that bidders in a foreclosure auction behave differently than they would in other market 

situations. 

 

 

Question 38: 

How should an accelerated loan security instrument be designed in order to be consistent with 

the preventive restructuring framework and the insolvency law of your country (e.g. stay on 

enforcement actions, cram-down on minority creditors, avoidance actions, ranking of 

creditors)? In your view, what would be the main obstacles to ensure such consistency? 

 

In order to achieve the greatest possible effect in terms of the aims of the EU Commission, an 

“accelerated loan security” instrument would have to be removed from the effect of restructuring plans 

and insolvency plans. It is doubtful, however, whether such preferential treatment of banks would be 

appropriate or desirable in terms of legal policy or even enforceable. 
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Question 39: 

How should an accelerated loan security instrument be designed in order to be consistent with 

the public and private law rules and principles (including for instance property law, public and 

private law) of your country? In your view, what would be the main obstacles to ensure such 

consistency? 

 

See our replies to Questions 34 and 38. 

 

 

Question 40: 

How should an accelerated loan security instrument be designed in order to be consistent with 

the existing national collateral legal framework? 

 

./. 

 

***** 


