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Comments on the Commission´s proposal relating to MREL/TLAC requirements 

I. Background 

 

On 23 November 2016, the European Commission presented a package to reform the 

regulations governing the existing capital requirements for banks (CRR /CRD IV) and 

the regulations for the recovery and resolution of banks (BRRD/SRMR). Besides an 

implementation of the requirements of the Financial Stability Board (FSB) for total loss 

absorbing capacity (TLAC) for globally systemically important institutions, the changes 

to the regulations for recovery and resolution of banks also call for i.a. changes with 

regard to the recognition criteria for eligible instruments in the context of the 

minimum requirement for own funds and eligible liabilities (MREL). In addition, on the 

question of the ranking of the holders of senior unsecured debt instruments, a Europe-

wide harmonised creditor hierarchy for bank insolvencies is to be introduced in a fast-

track legislative procedure. Finally, in connection with the MREL regulations, the 

Commission’s proposal also contains reporting and disclosure obligations covering all 

institutions. 

 

II. Core requests 

 

A look at the regulations outlined indicates that there are basically following aspects 

which require significant improvement/amendment: 

 

 An exemption from the scope of application should be made with regard to primarily 

small(er) and medium-sized institutions, in whose resolution plans the resolution 

authority itself determines that they are to be liquidated under normal insolvency 

proceedings and thus to which the resolution regulations, including the resolution 

instruments such as bail-in, are not applicable. This applies all the more to the 

planned reporting and disclosure obligations in this connection. In this context, we 

would like to point out that on 17 February 2017 the Single Resolution Board (SRB) 

announced for example that bail-in would not constitute the preferred resolution 

tool for promotional banks.1 We ask therefore that in Art. 45a BRRD-draft, besides 

mortgage credit institutions, these institutions be exempted from the MREL scope of 

application too. 

 

 With regard particularly to large(er) institutions, the eligibility criteria proposed in 

Art. 72b para. 2 of the draft CRR for eligible instruments in the context of the 

TLAC/MREL requirements deviate considerably from the BRRD requirements 

respectively current market standards, so that instruments already issued could no 

longer be eligible. Retaining the criteria in Art. 72b para. 2 of the draft CRR in their 

entirety would therefore necessitate the implicit requirement of a new issue of 

                                              
1 Cf. SRB – “MREL: Approach taken in 2016 and next steps”, page 13, 

https://srb.europa.eu/sites/srbsite/files/srb_mrel_approach_2016_post_final.pdf. 
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TLAC/MREL-eligible liabilities. To avoid disproportionate costs for new issues and to 

not unnecessarily constrict market depth for issues, we ask that with regard to 

MREL-eligibility there be a differentiation between the original BRRD-criteria and the 

newly introduced TLAC-criteria. To this end, it would make sense to apply the 

criteria taken over from the TLAC-term sheet solely to the liabilities to be likewise 

newly issued pursuant to Art. 108 para. 2 BRRD-draft that are at the same time 

necessary to meet the subordination requirements as called for by the TLAC-term 

sheet. In this context it is important to note that the regulations for regulatory 

approval for the redemption/repurchase/calling (Art. 72b para. 2 (k) CRR-draft; Art. 

78 para 1 sentence 1, 1st clause CRR-draft) of eligible liabilities, for 

calling/cancellation rights (Art. 72b para. 2 (m) CRR-draft) and contractual bail-in 

clauses (Art. 72b para. 2 (o) CRR-draft) are not practicable for this very large 

number of instruments and – with the view of achieving the MREL-targets to ensure 

a sufficient amount of eligible liabilities - not necessary either and should therefore 

be deleted. Otherwise, liquidity for the class of senior bonds would be severely 

impaired. Nevertheless, a comprehensive reporting-date-related grandfathering 

clause on existing business is required that ensures that until the entry into force of 

the CRR, issued instruments are assessed solely by the hitherto existing criteria and 

are thus continue to be eligible until their maturity.  

 

 Inseparably linked to the eligibility criteria (Art. 72b para. 2 of the draft CRR) is the 

harmonised amendment in Art. 108 of the draft BRRD to the ranking of unsecured 

debt instruments in the insolvency hierarchy in bank insolvencies. In this context, 

early legal certainty regarding the requirement criteria too has to be ensured in 

order to avoid uncertainty on the part of investors and institutions. Ideally, this 

should be applied from a yet-to-be-determined key date at the same time as the 

regulations for the eligibility criteria for MREL/TLAC-eligible instruments in order to 

avoid the emergence of issuing gaps/delays in institutional issue activity and to 

ensure equal competitive conditions. A prerequisite for this, however, is 

comprehensive grandfathering. Only then is a meaningful and market-undistorting 

management of the diverse liability classes possible. 

 

 We basically welcome the Commission’s proposal to have Art. 108 of the draft of 

BRRD implemented as soon as possible. Against the background of the above-

mentioned tight interlinking of Art. 108 of the draft of BRRD with the eligibility 

criteria for MREL/TLAC-eligible instruments that according to the Commission’s 

proposal should enter into force from 1 January 2019, it should in our view be 

discussed in good time whether the entry into force of Art. 72b para. 2 (g)-(o) of 

the draft of CRR should – taking account of the above amendments - be brought 

forward. 
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 Inappropriate is the envisaged widening of the requirements from own funds items 

to TLAC/MREL-eligible liabilities, according to which TLAC/MREL-eligible liabilities 

will be permitted to be redeemed/repaid/repurchased/called only after permission 

pursuant to Art. 77, 78 CRR-draft has been obtained from the 

supervisory/regulatory authority (Art. 72b para. 2 (k) CRR-draft). Through this the 

institutions’ ability to act and planning certainty would be severely restricted and 

the absolutely necessary liquidity for the bonds would be drastically curtailed. As 

compliance with the “hard” TLAC/MREL-requirements is an absolute must for the 

institutions, authorisation from a regulatory body is not additionally necessary. The 

eligibility criterion in Art. 72b para. 2 (k) CRR-draft should therefore be waived and 

the scope of application of Art 77 and 78 CRR-draft limited to own funds.  

 

III. Details 

 

1. Proportionality aspects in the context of the MREL requirements 

Particularly small and medium-sized institutions, doubly so if they are members of an 

institutional protection scheme, in whose resolution plans the resolution authority 

itself determines that they can be liquidated under normal insolvency proceedings and 

that it actually does not come to a resolution, and promotional banks, for which 

according to the SRB bail-in is not the preferred resolution tool, should be exempted 

from the MREL scope of application at least so long as, if need be, the resolution 

authority considers a change in the assessment of the institution. As a resolution for 

such institutions happens not to be covered in the resolution plan either, no resolution 

tools and thus in particular no bail-in is stipulated. If bail-in is not stipulated as a 

resolution tool, however, there is no evident reason why such an institution should 

have to hold a minimum amount of MREL-/ultimately bail-in-eligible instruments. We 

ask therefore that in Art. 45a BRRD-draft, besides mortgage credit institutions, these 

institutions be exempted from the MREL scope of application too. This assessment 

should therefore re-emerge in Art. 45 of the draft of BRRD in the scope of application 

of the MREL requirements. This deliberation applies all the more to the Commission’s 

reporting and disclosure obligations planned for Art. 45i of the draft of BRRD. With a 

disregard of the proportionality principle, these do not differentiate as to whether an 

institution will be resolved or would go through normal insolvency proceedings. 

Besides, according to the Commission’s proposals, MREL capital that is not needed to 

meet the MREL quota must be reported too. Small and medium-sized institutions 

would be unreasonably disadvantaged. 

 

2. TLAC/MREL-eligible instruments 

Particularly with regard to larger institutions there emerge several critical aspects in 

the context of the eligibility criteria for TLAC/MREL-eligible instruments in Art. 72b 

para. 2 CRR-draft and the related regulation for the creditor hierarchy in Art. 108 

BRRD-draft. To avoid disproportionate costs for new issues and to not unnecessarily 



 

 

Page 5 of 7 

 

 

Comments on the Commission´s proposal relating to MREL/TLAC requirements 

constrict market depth for issues, we ask that with regard to MREL-eligibility there be 

a differentiation between the original BRRD-criteria and the newly introduced TLAC-

criteria. To this end, it would make sense to apply the criteria taken over from the 

TLAC-term sheet solely to the liabilities to be likewise newly issued pursuant to Art. 

108 para. 2 BRRD-draft that are at the same time necessary to meet the 

subordination requirements as called for by the TLAC-term sheet. 

 

a) Grandfathering of the eligibility criteria in Art. 72b para. 2 CRR-draft 

In our view, a grandfathering clause for all eligibility criteria set out in Art. 72b para. 2 

(g)-(o) CRR-draft is required, as, seen in their entirety, these criteria are not 

adequately reflected in the conditions of instruments already issued. This applies 

particularly to regulations for explicit set-off arrangements or an exclusion of set-off 

agreements (Art. 72b para. 2 (g) CRR-draft), for calling/cancellation rights (Art. 72b 

para. 2 (m) CRR-draft), contractual bail-in clauses (Art. 72b para. 2 (o) CRR-draft) 

and in addition the regulations for regulatory approval for the 

redemption/repurchase/calling (Art. 72b para. 2 (k) CRR-draft and also the reference 

in Art. 78 (1) sentence 1, 1st clause CRR-draft to eligible liabilities). The 

aforementioned criteria are not practicable for a very large number of instruments and 

– with the view of achieving the MREL-targets to ensure a sufficient amount of eligible 

liabilities - not necessary either and should therefore be deleted. Otherwise, liquidity 

for the class of senior bonds would be severely impaired. 

 

The scope of application of grandfathering to all criteria is justified on grounds of 

investor transparency and a strict execution of bail-in in a crisis situation. A 

grandfathering for only a part of the criteria remaining in Art. 72b para. 2 CRR-draft or 

a different treatment of various criteria in a grandfathering provision is in our opinion 

not prudent, because there is a danger that its implementation would no longer be 

practical and intransparency for investors and legal uncertainty would be increased. 

Grandfathering must ultimately capture all issues of debt instruments completely until 

maturity before the new regulation comes into force, as otherwise issue gaps and 

competitive disadvantages would emerge, the impact of which could hardly be 

cushioned. As these instruments are already MREL-eligible and comply with the 

essential features required for the loss-absorption capacity (e.g. subordination), a far-

reaching grandfathering appears justified under this aspect too. In good time before 

the effective date of such grandfathering, it should, moreover, be clear how the future 

eligibility criteria in Art. 72b para. 2 CRR-draft are to be definitively structured, so as 

to give issuers the possibility in a timely manner to henceforth issue only instruments 

that meet these conditions for the purposes of TLAC and MREL. 

 

b) Timely parallelism: Art. 72b para. 2 CRR-draft and Art. 108 BRRD-draft 

In our view, it is, furthermore, necessary that Art 72b CRR-draft und Art. 108 BRRD-

draft – unlike the intention for only Art. 108 BRRD-draft based on the accelerated 
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legislation preferred by the Commission – develop their legal effect simultaneously, 

since the legally certain issue of “non-preferred senior” instruments within the 

meaning of the new creditor hierarchy would otherwise not be possible. With a time-

staggering the regulations, the case could in fact arise that, on the one hand, the new 

liability cascade in Art. 108 BRRD-draft would already have legally binding status, but, 

on the other hand, no institution – in the absence of knowledge of the final criteria 

from Art. 72b Abs. 2 CRR-draft – could issue and a corresponding instrument to fill the 

new insolvency class. Issue gaps would be a possible and undesired consequence. To 

avoid distortions of competition it should in addition be ensured that Member States 

apply the national regulations to implement Art. 72b CRR-draft and Art. 108 BRRD-

draft simultaneously. With regard to the Commission’s proposal to have the eligibility 

criteria of MREL/TLAC-eligible instruments enter into force from 1 January 2019 it 

should in our opinion be discussed in good time whether the entry into force of Art. 

72b para. 2 (g) – (o) CRR-draft – taking account of the above amendments – should 

be brought forward. 

 

c) Grandfathering for instruments issued before entry into force of Art. 108 

BRRD-draft 

Besides a grandfathering provision in the context of Art. 72b para. 2 CRR-draft, there 

is, furthermore, with regard to Art. 108 BRRD-draft, the necessity of a grandfathering 

clause formulated clearly and with legal certainty. A grandfathering clause in Art. 108 

BRRD-draft must make legally unequivocally clear that all instruments issued before 

national application of the harmonised ranking of unsecured debt instruments shall be 

treated according to the thitherto/until 1 January 2017 applicable national law until 

the end of their tenor. I.e., the instruments are to be placed on the “old” hierarchical 

level applicable thereafter and after the national implementation of Art. 108 BRRD-

draft rank pari passu with the new class of “non-preferred senior” instruments. 

 

d) The possibility of combined grandfathering in Art. 72b para. 2 CRR-draft 

und Art. 108 BRRD-draft 
In principle, even a combined grandfathering or a combined procedure for both 

regulations appears possible, provided the conditions outlined above for both Art. 72b 

para. 2 CRR-draft und Art. 108 BRRD-draft are taken into account. 

 

3. Redemption/repurchase/repayment or calling of TLAC/MREL-eligible 

instruments 

It is neither appropriate nor necessary to widen the requirements from the own funds 

section to TLAC/MREL-eligible liabilities, by which, among other things, 

redemption/repurchase/repayment or calling can be exercised only after obtaining 

authorisation pursuant to Art. 77, 78 CRR from a regulatory authority. As compliance 

with the “hard” TLAC/MREL-requirements is an absolute must for the institutions, 

authorisation from a regulatory body is not additionally necessary. An additional factor 

is that the institutions’ ability to act and planning certainty would thereby be 
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restricted, if they had – as is the practice with own funds –to wait up to a year for 

permission. This would, furthermore, seriously impair the liquidity of the bonds. In 

practice, institutions are sometimes asked on a daily basis, whether bonds can be 

redeemed. Response to this comes within a few hours. Particularly to maintain bond 

liquidity, the eligibility criterion in Art. 72b para. 2 (k) CRR-draft should therefore be 

waived and the scope of application of Art 77 and 78 CRR-draft limited to own funds. 

 

 

----- 


