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Public consultation on the operations of the European Supervisory Authorities 

 
Question 1: In general, how do you assess the work carried out by the ESAs so far in 

promoting a common supervisory culture and fostering supervisory convergence, and 

how could any weaknesses be addressed?  

Please elaborate on your response and provide examples. 

 

The ESFS and in particular the three ESAs have undoubtedly contributed to a more coherent 

supervision of the EU financial system. The ESAs have made considerable improvements to the 

coordination between national supervisory authorities and have promoted a consistent 

application of Union law. The cross-country regulatory landscape seems less fragmented, i.e. 

has been standardized to a certain extent also by way of a uniform approach. Nonetheless, 

from a supervisory perspective further harmonizing steps are required to ensure a level playing 

field, which requires improved timing / speed of regulation too.  

 

For the years since their establishment, given the enormous tasks to create a new layer of 

financial supervision in Europe, the ESAs have all in all performed well. We think that there is – 

with the focus on cross-border regulatory affairs - still ample room to go even further in 

fostering supervisory convergence among national authorities. As such, we would support 

continuing on that promising path, building on it and shaping it further. With regard to just 

regional active institutions, however, we have doubts about a further extending of the activities 

of the ESAs.    

 

Furthermore, we would like to highlight the importance of legal certainty. The ESAs have 

visibly expanded their activities   apart from explicit Level 1 mandates   by issuing Level 3 

guidelines and recommendations. It is important that those guidelines and recommendations 

are in line with the corresponding Level 1 and 2 measures. In the past, some Level 3 measures 

extended the framework established by Level 1 and 2. While this is in itself worrying from both 

a political and a governance perspective, such activities may at times jeopardize the timely 

exercise of Level 1 mandates, thus frustrating the prioritization intended by EU legislators. In 

addition, the great detail of many Level 3 measures has made a timely implementation 

extremely difficult. The ESAs should, therefore, focus on drafting feasible Level 3 measures 

with realistic implementation periods. 

 

In addition, we would like to note, that the ESA regulations do not contain any provisions 

regarding the review of Level II measures on the ESA’s own initiative. No timeline is set on 

how to deal with review proposals. As a result, e.g. the ESMA’s Final Report regarding the 

review of the Level II measures on reporting under EMIR had been forwarded to the EU 

Commission, who did not start work on it for almost one year. Since most of the time the 

implementation periods are rather short, the industry usually has to start its implementing 

measures on the basis of the drafts. However, with no official timelines it is very difficult for 

market participants to plan their internal implementation projects and allocate staff. 

 

As part of the convergence efforts, particular attention should be paid to avoiding incompatible 

regulations/provisions that affect the same issues (e.g., cost transparency in MiFID II and 

PRIIPs, cf. also our answer to Question 5). These pose considerable problems when 

implementing. 
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Ultimately ESMA should bear in mind that convergence does not need to be created at the 

highest level in the sense of “best practice”. Compliance with good practice must suffice. 

 

Specific comments relating to ESMA: 

The creation of a standardised regulatory/supervisory culture can make sense in sub-areas, 

e.g., market infrastructure (cf. Question 19). 

 

On the one hand, divergent national framework conditions have increasing relevant effect on 

competition. In this regard, we advocate more convergence in supervision, but not regulation. 

This should not, however, lead to the same treatment of different issues without consideration 

of the particular features of – for good reason, the different   Member States’ financial markets. 

Therefore, the critical assessment: that ESMA has interpreted its mandate extremely widely 

and in the past repeatedly overstepped the authority conferred on it. 

 

As a supervisory authority, ESMA has the task of “technically” implementing the instructions 

set by the Commission at Level 1 so as to contribute to a uniform supervisory culture. 

However, ESMA abandons this tight framework more and more frequently and itself intervenes 

politically in supervisory law. It has in part attempted to counteract the basic decisions issued 

by the European legislator at Level 1. 

 

This applies i.a. to the preparation by ESMA of proposals for legislative measures at Level 2: 

 

• The development of concretising the admissibility of inducements serves as a practical 

example. Here, there was an attempt at Level 2 to introduce a factual ban on 

inducements. 

• The area of product governance is a further example. Level 1 lays down the concept 

that (only) the producer determines its target market, and in its sales activities the 

distribution unit takes this target market into account. In the Level 2 text, which is 

based on ESMA’s final report, the impression is created that the sales units too should 

determine further target markets. 

 

On the other hand, it applies also to the preparation of Level 3 measures. ESMA is using the 

tool of a guideline (by which ESMA ensures that existing European law is interpreted in a 

consistent way) by creating new regulations. For instance, ESMA’s Guidelines on ETFs and 

other UCITS issues (ESMA/2014/937, para. 42 / 43j) deprived UCITS of their ability to access 

liquidity via repurchase agreements. UCITS shall treat the purchase price received under a 

repo as if it was collateral (considering all restrictions applying to collateral). One could say, 

measures like that undermine the legislation at Level 1, because EMIR increased liquidity 

requirements (mandatory collateralization / clearing) and in response ESMA has limited the 

already limited access to liquidity of UCITS.  

 

Such a transgression of authority conferred by Level 1 leads to a situation in which ESMA’s 

measures are not sufficiently legitimised. In particular, there is no kind of (parliamentary) 

control over ESMA’s decisions. From a rule-of-law standpoint, this is very questionable. 
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Question 5: To what extent are the ESAs tasks and powers in relation to guidelines 

and recommendations sufficiently well formulated to ensure their proper application? 

If there are weaknesses, how could those be addressed? 

Please elaborate and provide examples. 

 

The central task of the EU financial supervisory authorities is to promote the uniform 

application of EU law in the Member States. In the past, however, the issue of guidelines and 

recommendations has taken on such dimensions that they were practically tantamount to 

legislation. This was, moreover, often done without the requisite legal empowerment. Since 

neither the European Parliament nor the Council are provided with political scrutiny rights 

under the ESA Regulations, the democratic legitimacy of these activities is limited. One should, 

therefore, consider establishing such scrutiny mechanisms for Level 3 measures (in particular 

for guidelines). 

 

The European supervisory authorities should concentrate their activities on reviewing the 

uniform implementation of supervisory regulations enacted by the EU legislator. Guidelines 

should therefore be used only with restraint. 

 

In some cases, the ESAs’ budget cuts have in the past been met with reprioritization of 

activities, including the postponement of standards and guidelines until after their prescribed 

delivery dates. Meanwhile, new own-initiative activities have been added even during times 

when there were budgetary restrictions in place. For example, the EBAs’ 2015 Work 

Programme was amended by the EBA in April 2015 to reflect budget cuts by the European 

Commission. While 22 regulatory products were assigned lower priorities and their delivery 

dates postponed, 4 new own-initiative Guidelines in the areas of Deposit Guarantee Schemes 

and Liquidity Risk were added to the Work Programme. 

 

While the ESAs’ recent trend toward own-initiative work is in itself worrying from a political and 

a governance perspective, such activities in particular should be abandoned in view of 

budgetary restrictions before a postponement of any explicitly mandated standards or 

guidelines is considered. In this regard, it should be ensured that own-initiative activities do 

not jeopardize the timely exercise of Level 1 mandates. 

 

Nevertheless, in our view, the current tasks and powers in relation to Level 3 instruments are 

sufficient. We suggest better emphasis on their non-binding nature in the future. Currently, 

there is the danger that these instruments might be considered factually binding due to the 

comply-or-explain mechanism. Our practical experience is that the supervisory authorities 

expect mandatory implementation of/compliance with ESA guidelines and recommendations, 

although they are not legally binding (e.g. EBA guideline on internal governance, EBA/ESMA 

guidelines on the assessment of the suitability of members of the management body and key 

function holders, Guidelines on PD estimation, LGD estimation and treatment of defaulted 

assets). Against this background, we criticise the unclear legal status of such non-binding 

measures. Art. 16 of the ESA-Regulations could be made clearer if a commitment to guidelines 

would be expected only by National Authorities which in turn have the duty to transpose those 

rules they are willing to be compliant with into their body of supervisory regulation. That would 

also allow for clear recourse to the courts, which is an essential element of the rule of law. In 

addition, we refer to our response to Question 32. 
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Furthermore, it has to be considered that there are often different guidelines/recommendations 

from several regulatory standard setters which (i) partly diverge and imply a huge additional 

administrative burden for institutions with little or no added value (e.g. the guidelines 

mentioned above, ECB guide to fit & proper assessments and BCBS guidelines on internal 

governance for banks) and (ii) are partly unclear and could not serve supervisory convergence 

(because of the different board systems in the Member States) and (iii) the supervisory 

authorities expect to be complied with even before finalization.  

 

In summary, Level 3 instruments should in our view be used less frequently by the ESAs and 

only within clearly defined boundaries. Instead, Level 1 and 2 measures should provide for 

more specific and definite provisions, thus making redundant any further clarifications at Level 

3. Hence, we advocate a restrained application of such “non-legally binding” measures. The 

measures must on no account be used to exceed the will of the law maker and/or formal 

statutory regulations or even to counter act them. The general clause in Art. 16 of the current 

ESA-Regulation that authorises the supervisory authorities to issue guidelines should be less 

widely empowering and make clear that a guideline should be issued only for interpretation 

purposes, if these are absolutely necessary. 

 

Specific comments relating to EBA: 

Finally, it occurs to us that the Guidelines are used as a tool for implementing Basel’s 

recommendations without involving a legislature. Only by initiating a regular legislative 

procedure through the European Commission is it guaranteed that the implementation within 

the Member States takes place in a homogeneous way. For that reason, we suggest decreasing 

or rather stopping the use of Guidelines. 

 

Specific Comments relating to ESMA: 

There is still room for improvement with respect to Q&A. Q&A are not regulated by law and the 

ESAs make use of Q&A to a different extent. In particular, ESMA uses Q&A to a large extent in 

order to enhance convergence within EU Member States. However, ESMA often uses this tool in 

order to implement policy decisions that should be taken by the European legislator on Level 1 

and Level 2, but which have no place in Level 3 measures. Therefore, it should be emphasised 

in the respective ESA regulations that Q&A are not legally binding. The publication of Q&A 

should also benefit from a consultation process. This should not imply any binding character for 

Q&A. 

 

 

Question 32: You are invited to make additional comments on the ESAs Regulation if 

you consider that some areas have not been covered above. 

Please include examples and evidence where possible. 

 

Transparency of ESAs’ Work 

 

While there are several measures in place to inform the general public about the ESAs’ work, 

transparency on decision-making processes and surrounding discussions could still be 

somewhat improved.  
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As an example, the ESA’s Board of Supervisors’ and the EBA’s Banking Stakeholder Group’s 

meeting minutes are made available to the public. However, they are typically published about 

three months after the meetings, which is a significant time lag. 

 

Furthermore, published meeting minutes often offer insufficient information on the reasoning 

for a particular decision and the surrounding discussions that have taken place. 

 

The GBIC therefore advocates significantly enhancing the content of all published meeting 

minutes and making them available on the ESA’s web site within 1 month after each meeting. 

 

With regard to public consultations and hearings, experience has shown that the willingness to 

pay attention to stakeholders’ concerns and suggestions varies substantially, depending on the 

topic and the ESA staff involved. In order to ensure a higher consistency and quality of public 

hearings, The GBIC suggests  that the ESAs communicate general principles to their staff and 

introduce a mandatory evaluation process, giving participants an opportunity to provide 

feedback. 

 

It should be positively noted that presentation slides and further documents used in public 

hearings are usually published on the respective ESA’s web site, as are feedback statements 

summarizing the inputs received during consultations. Brief summaries of public hearings and 

participants’ statements, however, could serve to further enhance transparency.  

 

Drawing from experiences with other institutions that provide web streams of their public 

hearings, GBIC advocates not introducing web streams to ESA hearings as a general practice 

or to switch from actual meetings to conference calls for some or all hearings. 

 

Timing is often essential when it comes to the implementation of European law into national 

supervisory practice. Therefore, delays in the European rule making process should not lead to 

shortened implementation periods for financial institutions. Instead, one should take a 

“dynamic” approach, according to which implementation at national level is necessary only 

after a certain amount of time (e.g. 12 or 15 months) has elapsed after publication of the 

European text in the Official Journal. 

 

The ESA regulations should provide for the necessity of a “cost-benefit-ratio”, i.e., the ESAs 

should be required to consider the costs and benefits of all measures taken by them.  

 

We would appreciate if the ESAs’ consultations and other work were published in EU official 

languages, as small and medium sized institutions would face difficulties in understanding and 

implementing complex texts in English. It is also unreasonable that institutions have to have 

these texts translated at their own expense. Only a linguistic communications basis acceptable 

to both sides can establish legal security for market participants. The possibility of 

communication in the official languages of the European Union is a key principle of European 

law. Publications exclusively in English do not comply with this principle and result in a lack of 

democratic legitimacy and rule of law. Nevertheless, a publication in all EU official languages 

should not result in delayed publications, as timely publications are key. 
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Extent of regulatory packages 

 

Given the current experiences with level 2 regulation in the wake of MiFID for both supervisors 

and market participants, we would propose that in future huge all-encompassing regulatory 

packets like MiFID be avoided and smaller packages brought forward and appropriately 

sequenced . 

 

EBA’s Q&A-process 

 

In our view, the EBA’s Q&A-process is an advantageous tool that helps supervised entities to 

obtain clarity on ambiguous regulations as well as the wording they contain. However, we see 

a need for improvement concerning the process after publication of the answers. Once the 

response by the EBA is given, there is no possibility to amend this. In some cases, the 

supervised environment has changed or there is a clash of views. We would therefore suggest 

a framework which facilitates the revision of obsolete responses by the EBA. 

 

Moreover, with the intent to improve the transparency of the Q&A-process, we propose a 

mandatory publication of the questions at the time of drafting. This procedure, which was 

introduced initially, would ensure a more effective and simple monitoring. 

 

ESMA’s Q&As 

 

Concerning Q&As issued by ESMA, there is still room for improvement. ESMA uses Q&As to a large 

extent to enhance convergence within EU member states. However, Q&As are not regulated by law, 

whereas ESMA often uses this tool to implement policy decisions. It is only within the competency 

of the European legislator to adopt policy decisions on level 1 and level 2. Therefore, it should be 

emphasised in the ESMA regulation that Q&As are not legally binding. The publication of Q&As 

should also benefit from a consultation process, which should not imply any binding character for 

Q&As. 

 

 

 

*** 


