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Q1: Do you agree with the suggested clarifications on the identification of the
potential target market by the manufacturer (excluding the suggested guidance on
the sustainability-related objectives dealt with in Q2)? Please also state the reasons
for your answer.

We generally welcome any statements by ESMA regarding the Product Governance Guidelines
which could lead to enhanced legal certainty. However, we have a few reservations with respect

to the proposed clarifications in paragraphs 13-23. Please find our comments below.

Paragraph 13:

Documentation of all choices would lead to a significant increase in record keeping. In this
respect, ESMA should be aware that some elements of the target market (i.e. the SRI) need to
be calculated regularly. We therefore ask ESMA to clarify the wording and refer to the key

elements of the choices made in the product governance processes.

Paragraph 14:

The requirement to generally consider qualitative factors in addition to quantitative factors for
all financial instruments is, in our view, too wide-ranging. In accordance with the principle of
proportionality, it should be possible to use qualitative or quantitative factors exclusively.
Especially in case of less complex or low-risk financial instruments, no relevant added value is

generated if qualitative and quantitative factors need to be used in all instances.

ESMA’s comments indicate a shortfall with respect to the use of solely quantitative factors which
is not justified in this way. We suggest providing for more flexibility, giving the manufacturers

the option of applying quantitative or qualitative factors or a combination of both.

Based on the principle of proportionality, it should also be possible to merge certain criteria of the
target market determination where the structure of the financial instrument and the potential
investor audience permits. We therefore suggest including an exemption to the clarification
added in paragraph 16 of the Guidelines (page 27) along the lines of *[...] unless the complexity
of the product and/or the targeted potential investors justify a simplified target market

determination”.

Paragraph 19a):

We support giving consideration to the legal exceptions, but we suggest deleting the first half
sentence “To avoid possible misuse of the exemption provided in Article 16a MIFID II”. This is
just a general hint on potential misconduct for which no evidence has been provided and it also

does not provide regulation clarity.
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Paragraph 19d):

We welcome that ESMA aims to persist with the legally prescribed risk indicators. However, in
respect of the SRRI, a note should be added (e.g., in a footnote) that this will presumably only
play a subordinate role (if not become fully obsolete) once the PRIIP Regulation is extended to

include funds from 1 January 2023.

We are certainly very critical of the additional requirement that, in addition to the legally
prescribed indicators, other risks may need to be taken into account if, in exceptional cases, the
indicators do not accurately reflect the risk of the product. This requirement could result in the
product risk being disclosed to the client in the relevant information sheet not being the same
as the product risk used as a basis for the target market assessment (e.g., SRI4 in the PRIIPs
KID and SRI 4 plus additional risk in the target market). The use of differing product risks under
MiFID and PRIIP is not advisable as it would be difficult for clients to comprehend. At this point,
the different product costs would have to be mentioned, which have been shown to clients for
years under MIFID and PRIIPs and represent one of the biggest problems of the regulations to
protect investors. This problem of regulations not being harmonised should certainly not be

transferred to the target market.

Paragraph 19e):

We are critical of the optional “fine-tuning” of the investment goals proposed by ESMA. This is
not provided for in the legislation. In addition, it will be very difficult to make a statement at
manufacturer level that a product is aimed at, for example, a certain age group. The guidelines
should stick to the proven criteria of asset optimisation, retirement provision and specific

retirement provision.

If EMSA wants to retain the “fine-tuning”, it should certainly be optional - as envisaged in the
draft.

We believe the requirement that, in future, the target market should always include a statement
about the investment horizon is understandable given the stated intention of further developing
the guidelines. However, there should be no further additions to the target market criteria (in

addition to investment horizon and sustainability).
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With regard to the specific design of the criteria, in the draft EMSA focuses on years. In practice,
however, many firms work with maturity bands such as short, medium and long term. This
should also be possible in the guidelines in order to give firms a certain flexibility in implementing
the new requirements and to allow them to continue working with established processes. In
addition, it is important to consider that it will be very difficult to define an investment horizon
in years for products without a fixed term, such as funds or shares. So, for example, in the case
of a share, this might give the impression that its price performance is especially positive in the
year in question. Such misconceptions should be avoided by continuing to make it possible to

reference proven maturity bands.

Paragraph 22:
We suggest replacing the term “across the five categories listed above with the wording
“across the categories listed in paragraph 19”.

Q2: Do you agree with the suggested approach on the identification of any
sustainability-related objectives the product is compatible with? Do you believe that
a different approach in the implementation of the new legislative requirements in the
area of product governance should be taken? Please also state the reasons for your
answer.

We welcome the clarification to align the definition of “sustainability objectives” with the
definition of “sustainability preferences” according to Article 2(7) of Delegated Regulation (EU)
2017/565 (as amended by Delegated Regulation (EU) 2021/1253) as these categories will have
to be considered by an investment firm providing investment advice or portfolio management
services when assessing the suitability of a financial instrument for a particular client according
to Article 54(2) of MIFID II Delegated Regulation 2017/565. Such an alignment of the criteria
used in the determination of the target market by the manufacturer and the information a
distributor is requested to obtain helps to match a client’s preferences with a product’s identified
target market and therefore supports the suitability assessment carried out by the distributor.
We also welcome the fact that ESMA does not propose the alignment as the only option which

allows for greater flexibility on the manufacturer side.

We also support the additional optional category in no. 20 of the draft guidelines that goes
beyond the “sustainability preferences” set out in Article 2(7) of Delegated Regulation (EU)
2017/565, i.e., “sustainability-related objectives” as specified in the third category of no. 20 (=
product has focus on environmental, social or governance criteria or combination). This additional
optional category allows specifying sustainability-related objectives as part of the target market
where they cannot be attributed to the other three categories of “sustainability preferences”

according to Article 2(7), e.g., where technical screening criteria for a certain environmental
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objective do not yet exist. It may become particularly relevant where distribution is not envisaged

via investment firms providing investment advice or portfolio management services.

Paragraph 20: In order to avoid misunderstandings between manufacturers and distributors, it
should be made clear in the minimum percentages whether it is a minimum proportion or the
current applicable and therefore variable percentage. In addition, the guidelines for instruments
such as shares, bonds and structured products which, unlike funds, have no contractually
guaranteed minimum value (such requirements only exist for funds) should explicitly provide for

the possibility of using the last actual share.

In paragraph 20 the first bullet point refers to products invested in environmentally sustainable
investments as defined in Article 2(1) of Regulation (EU) 2020/852 (the Taxonomy Regulation).
Such investments require as per Article 3 of the Taxonomy Regulation that sustainable economic
activities do not significantly harm any of the other environmental objectives (DNSH
requirements). We understand that the corporate issuer of products is in the best position to
provide information on DNSH requirements, other parties such as investment firms acting as co-
manufacturers for corporate issuers will not normally have adequate information on important
details of such DNSH requirements relating to issuers. We would therefore recommend that ESMA
includes a clarification that it is the corporate issuers’ responsibility to provide such DNSH
information to co-manufacturers and that co-manufacturers only have the responsibility to
forward this information they have received from the issuers to the distributors. The issuers’
responsibilities should also include the obligation to regularly review its DNSH requirements and

to provide updates to co-manufacturers if needed.

We also concur with ESMA’s view that the sustainability-related objectives of a product may
either refer to data of the issuer or product itself. We suggest providing these alternatives as
options for the issuer and/or the manufacturer to determine. We would also welcome an explicit
confirmation from ESMA in paragraph 20 that sustainability-related objectives may also refer to
the company. For a use-of-proceeds sustainable bond, such minimum proportions may be
available, but for a conventional bond (or sustainability-linked bond) with use of proceeds for
general corporate purposes, any minimum proportion may only be based on the taxonomy
alignment of the issuer as a company (same for equity). It should be clarified that if the product
is a bond with proceeds for general corporate purposes, the percentages may be based on

taxonomy / SFDR alignment of the issuer as a company.

In addition, it seems unclear in the current reporting environment whether the information

required in order to determine the sustainability preferences can be obtained. Most market
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participants are currently not able to determine with any accuracy a precise percentage for, e.g.,
“environmentally sustainable investments” within the meaning of Regulation (EU) 2020/852 or
“sustainable investments” within the meaning of Regulation (EU) 2019/2088 (neither at an entity
level nor for particular instruments like use-of-proceeds green bonds), but at best could provide
minimum quotas (see Q3 below). The current planned Corporate Sustainability Reporting
Directive will likely improve the level of available data, however, it is only due to apply in 2024.
Manufacturers who have not obtained the respective issuer’'s confirmations will likely not be
willing to expose themselves and in case of doubt will determine that the investment cannot be
regarded as sustainable which naturally will have a negative impact on the availability of
sustainable products.! As long as the data required to determine sustainability-related objectives
along the lines of the criteria determined in Article 2(7) of Delegated Regulation (EU) 2017/565
is not provided through statutory (or equivalent) reporting, there appears to be a risk that
products matching an investors sustainability preferences as defined therein will not be available
for placement to (retail) investors. It should also be confirmed whether manufacturers can rely
on data released or provided by the issuer (e.g. a corporate bond issuer) of a financial instrument
without assuming liability for a certain sustainability outcome (e.g., if an issuer of a green bond
stipulates in a green bond framework that the proceeds of the bond will be used for a certain
sustainable investment, the manufacturers should be able to rely on such information to

determine compliance with sustainability preferences).

Regarding the third bullet point of paragraph 20 ("*Whether, where relevant, the product has a
focus on either environmental, social or governance criteria or a combination of them”) we would
like to point out that there is no legal requirement to focus on specific environmental, social or
governance themes. Such information is provided, if at all, voluntarily. We ask that a

corresponding clarification be included in the guidelines.

Q3: What are the financial instruments for which the concept of minimum proportion
would not be practically applicable? Please also state the reasons for your answer.

We assume that the concept of minimum proportion originates from the SFDR and hence was
mainly focused on combined products (e.g., funds and other products falling under SFDR) that

are required to define a minimum proportion of sustainable investments.

The concept cannot be applied to directly issued instruments such as shares (on an entity level)
or (other than use of proceeds bonds as described in Q2 above) bonds, where no minimum

proportion of taxonomy or SFDR alignment can be determined. We therefore agree with ESMA’s

1 See letter from certain trade associations (EBF, AFME; ICMA and others) to ESMA of 19 July 2022 concerning the implementation of
MiFID II ESG requirements.
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analysis that the minimum proportion should not apply to these instruments (footnote 13 on
page 10 of the guidelines). This finding should be included in the guidelines by allowing
manufacturers to use the actual proportion of sustainable investments if there is no minimum

proportion available.

In the absence of taxonomy alignment reporting at company level and with issuers facing
challenges to determine taxonomy alignment for certain activities to which green bond proceeds
may be assigned, the outcome may be that (a) issuers are unable or unwilling to share such
information with the manufacturer, which results in the absence of such information from the
target market determination, or (b) issuers are forced to limit the eligible categories to those
where taxonomy alignment can be assessed on a binary basis (leaving out those activities where

alignment is merely a possibility — which is the case for many transitionary activities).

The problem for banks is that many businesses in the real economy will not be obligated to
calculate and disclose the taxonomy of their economic activities until 2023. This is the simple
reason there is a lack of data available currently. It means many manufacturers of financial
instruments are unable to calculate percentage values and simply enter “0” due to the lack of
data.

On this issue, it would have been imperative to harmonise the different timeframes in order to
avoid the limited product range observed currently. The problems arising from the requirements
coming into force at different times should be taken into account by ESMA and the national

administrative authorities as part of their administrative practice.

Q4: Do you agree with the suggested guidance on complexity in relation to the target
market assessment and the clustering approach? Please also state the reasons for
your answer.

We also object to the reference in paragraph 27 that, in the context of the target market
definition of the products, a clustering of similar products should not be possible in the case of
particularly complex products. Firstly, there is the aforementioned problem of the lack of a
definition of complexity. Secondly, we do not consider the restriction to be appropriate. The
question of clustering should be based solely on the comparability of the product structure. If
this permits a uniform target market definition, this must also be possible for complex products.
There is, of course, the additional requirement that the target market for a particularly complex
and high-risk product must be determined particularly carefully and - if necessary - also
correspondingly narrowly. In the case of comparable product structures, however, this

requirement can be observed uniformly for several products, so there is no need to restrict the
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cluster option. In the case of structured products, for example, a very large number of very
similar products are also issued. Often, the target markets only differ in respect of the investment
horizon and the risk indicator, depending on the term. If the highest risk indicator and the
shortest investment horizon are now specified across the board for leveraged products, this
would provide the greatest possible protection for investors. The result of this process can be
referred to as clustering. So there is no reason to ban clustering where it is appropriate. Where

it leads to inappropriate target markets, it is already prohibited.

We consider the key factors for clustering described in paragraph 28 to be useful, but these
should be understood as non-mandatory samples. Firms should have the discretion to use any
key factors as long as they use adequate clusters. We also understand some factors are already
covered adequately in the target market category “risk tolerance” (see paragraph 19d), e.g.,
credit risk is already included in the risk indicator according to PRIIPs. It would be welcomed if
ESMA were to include clarifications that these key factors should be understood as non-

mandatory samples.

Q5: Do you agree with the suggested guidance on the assessment of the general
consistency of the products and services to be offered to clients, including the
distribution strategies used? Please also state the reasons for your answer.

Yes, the target market assessment and distribution strategy should be made at an early stage

by the distributor, before the product is marketed to end clients.

We believe it is understandable and positive that ESMA is considering new developments, such

as behavioural finance and gamification in the sales strategies of distributors.

We understand ESMA’s concerns relating to recent trends regarding “gamification” which had
occurred particularly in connection with private clients in the US. But currently it is not clear what
characteristics lead to the classification as “gamification techniques” and what exactly is meant
by “certain gamification techniques” should “never be in the interest of the client”. This may lead
to uncertainty. We believe that “gamification” should be best addressed by firms when managing
individual processes in which such “gamification” risks would arise and not as a general matter
for a potentially large group of products which is often the scope of product governance
processes. We therefore think that this approach outside the product governance processes
would be easier firms to cover relevant conflicts of interest in a targeted manner. Firms should
have full discretion as to what approach they use to adequately cover gamification risks, potential
options include rules for the transactions subject to appropriateness tests/execution only or

general client information according to Articles 44-58 of Delegated Directive EU 2017/565.
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Q6: Do you agree with the suggested guidance on the identification of the target
market by the distributor? Please also state the reasons for your answer.

Please refer to comments submitted by the individual associations.

Q7: Do you agree with the suggested approach on the determination of distribution
strategy by the distributor? Please also state the reasons for your answer.

We share ESMA’s assessment that non-advised sales coupled with certain specific marketing
techniques may raise concerns. According to our understanding, firms have to adequately cover
the conflicts of interest resulting from such scenarios and should have full discretion as to how
they approach this, including approaches outside product governance processes. Please also see
our feedback to Q4 on this.

It is positive to see that in paragraph 59 ESMA has maintained the option of distributing more
complex and risky products under non-advised services. This meets the expectations of many
clients who rely on the distributor to execute the orders they have placed. Where this is not
possible (e.g., for bonds with a make-whole call provision for which there are no PRIIPs KID),
the client concerned is generally very dissatisfied. Any restrictions on distributing to those

making their own decisions would be to the detriment of the client.

The explanations should therefore focus more on special sales forms such as gamification or the
active promotion of products by distributors. The requirement to review these measures in the
context of defining the distribution strategy certainly make sense here. However, this is not the
case - as mentioned above - if the client is making their own investment decisions and the
institution is executing the client order without any active distribution measures relating to the

product.

Q8: Do you agree with the suggested approach on the deviation possibility for
diversification or hedging purposes when providing investment advice under a
portfolio approach or portfolio management? In particular, do you agree that a
deviation from the target market categories “type of client” and “knowledge and
experience” cannot be justified for diversification or hedging purposes, neither in the
context of investment advice under a portfolio approach, nor portfolio management?

Please also state the reasons for your answer.
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Regarding deviations from “type of client” and “clients’ knowledge and experience” described in
paragraph 64 we do not share ESMA’s assessment with regard to portfolio management. From
our experience, such deviations can be very useful for hedging or diversification purposes, e.g.,
in portfolio management where the investor has mandated an experienced and professional

portfolio manager to take investment decisions on their behalf.

Under such agreements, a professional portfolio manager may purchase and sell financial
products on behalf of the client. This indicates that the relevant portfolio manager may trade
financial products that may not correspond to the client’s target market but are nonetheless
beneficial to the client (e.g., a broad range of financial instruments used to hedge risks, such
as currency risks or interest rate risk, or financial products used for portfolio diversification

purposes).

Against this background, deviations from the product’s target market under portfolio
management agreements are justifiable provided they benefit the consumer. The proposed
approach risks limiting the portfolio manager’s flexibility to the detriment of clients and

prevents them from obtaining an optimal framework for portfolio allocation.

Q9: Do you agree with the suggested approach on the requirement to periodically
review products, including the clarification of the proportionality principle? Please

also state the reasons for your answer.

We welcome the clarification in paragraph 68 on the details of the review process which reflects
recital 19 of Delegated Guideline EU 2017/593 and good practice already used by firms in

Germany.

We note that ESMA intends to include a new second sentence in paragraph 70 which stipulates
that distributors would have to provide information to manufacturers whenever they have
information to support reviews. Paragraph 70 notes that distributors should proactively provide
“relevant information to support reviews by MiFID manufacturers” and “information on sales and
[...] any other relevant information that may be the outcome of the distributor’'s own periodic
review”, specifying the requirements pursuant to Article 10(9) of Delegated Directive (EU)
2017/593. In our opinion, the intention of paragraph 70 is not merely to increase the quantity
of information but to create an effective way of receiving the relevant information. In our view

such interaction between manufacturers and distributors should not be controversial.
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This could conceivably be misinterpreted as distributors having to report each individual sale to
the manufacturer of a product, including in cases where the information has no meaningful value
for the product review and there is no business relationship between it and the manufacturer.
This would be relevant for a very high volume of financial instruments, around 20 million relevant
for all EU consumers (see p.4 of
https://www.esma.europa.eu/sites/default/files/library/esma50-164-

2193_trv_article_key_retail_risk_indicators_for_the_eu_single_market.pdf (europa.eu)) and
around 2.5 million for consumers in Germany. This would result in firms incurring huge costs
which they would have to pass on to consumers, leading to significant negative effects for
consumers. Interestingly, this text would also contravene recital 20 of Delegated Guideline EU
2017/593 which explicitly states that not every sale should be reported. We feel that adequate
reporting by distributors to manufacturers should generally be based on cases in which both
parties have a contractual relationship based on a distributor agreement and that such reporting
should occur in line with the best market practice relevant for individual markets. We therefore

ask for clarification.

Paragraph 72: We suggest deleting the paragraph except for the 1st sentence, as we do not
see any need for further measures (obtaining supplementary information about their clients in
order to be able to assess whether the products have been distributed to the target market).
As a result, distributors have all the client information they need for the target market review
for the respective service. Based on this, they can determine whether the respective product
was distributed to or outside the relevant target market. No further precautions are required,

nor would they be feasible in mass retail business.

A positive aspect is the clarification in paragraph 73 that a product that is no longer sold is no
longer subject to the review processes, even if clients still have it on deposit. In the third
sentence there is an exemption from that principle when the distributor recommends holding the
product. In our view, the exemption goes too far. A product should not be subject to the review
if a recommendation to hold the product occurs only from time to time. There should only be an

obligation to review the product if the distributor regularly recommends holding that product.

Q10: Do you agree with the suggested approach on the negative target market
assessment in relation to a product with sustainability factors? Please also state the

reasons for your answer.

We agree with the suggested approach as such sustainable products would remain available to

clients without sustainability preferences, which is in line with the EU’s general focus on
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sustainable products. Even where an investor does not express sustainability preferences, it is

hard to imagine that a sustainable product would clash with the investor’s preferences.

However, based on the wording, it could be inferred that it is always necessary to define a
negative target market (or products that do not have sustainability factors); this would be new
and we do not consider it appropriate. In our view, it should be made clear that no negative
target market needs to be defined for the new sustainability criterion. This would be in line with

the fact that sustainability is a subordinated criterion.

Q11: Do you agree with the suggested updates on the application of the product
governance requirements in wholesale markets? Please also state the reasons for
your answer.

We believe it is a positive step that ESMA has included in its guidelines the exemption for products
that are only distributed to suitable counterparties, introduced as part of the MiFID quick fix, and

intends to remove outdated explanations from the current guidelines.

With regard to paragraphs 94 and 95, we would like to point out that the assumption about
clients’ knowledge and experience applies to all professionals, i.e., both to per se professional
clients and elective professional clients. The difference between per se professional clients and
elective professional clients is an assumption about their financial circumstances. These may only
be assumed for those considered per se professional clients. This aspect should be amended

accordingly when the guidelines are finalised.

Q12: Do you have any comment on the suggested list of good practices? Please also
explain your answer.

In general, we support the clarification in paragraph 5 of Annex III that the good practices and
example do not form part of the guidelines itself as these are already quite detailed and the

amendments will lead to additional implementation efforts.

Regarding due diligence checks we think standardised templates might be useful both for
ensuring quality of checks and reducing workload for distributors when preparing input. It
should also be noted that in Germany investment firms are subject to regular audits according
to Section 89 of the Securities Trading Act which should be a factor when considering if due
diligence checks on a distributor are necessary. Also, we understand that as a matter of
principal no due diligence checks would be necessary for distributors of financial instruments

with the target market “professional client” and not “retail client”.
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The wording in the section "Target market assessment by the distributor" could lead to a
misunderstanding. The distributor is not required to determine a narrower target market than
the manufacturer. Certainly, this may be the result of the target market assessment by the
distribution entity. However, it is also possible that the manufacturer and the distributor arrive

at identical assessments. The description should therefore be more flexible.

We also believe that distributors should not generally be required to engage with

manufacturers with whom they do not have a distribution agreement.

Q13: Do you have any comment on the suggested case study on options? Please also
explain your answer.

The current guidelines are already very long and contain many very detailed requirements.
This is even more true with ESMA’s suggested additions. For this reason, we do not believe the

case studies should form part of the guidelines.



